Employers in the United States are nearly six months into the pandemic. To say that companies have faced unprecedented challenges is something of an understatement. As states continue to emerge from various levels of shutdowns and businesses move forward, unions see the pandemic as an opportunity to bring in tens of thousands of workers who have never previously engaged in protected concerted activity. Unions report they have had a surge in calls from workers who want information about organizing. They are even holding meetings on Zoom to reach the many people working from home.

A call center operator in Lawrence, Kansas, who supported a union before the pandemic said interest in organizing was increasing, as workers believed the employer had been much too slow to protect the center\'s more than 400 workers from COVID‐19. This included not ensuring that workers were six feet apart, provided with personal protective equipment, and assured of emergency sick leave. As a result, in April alone, membership nearly tripled in an already established call center committee that includes many union supporters and had been calling for increased pay and benefits.

The virus has stirred new organizing all over the country. In Chicago, for example, it spurred new organizing among Instacart workers. Several were upset that the company had failed to provide PPE or hazard pay and that it was too difficult to get paid sick leave. Interest in organizing and participating in a strike spread to stores across the country.

In March, there was a nationwide strike that included both in‐store shoppers (whom Instacart considers employees) and Instacart food deliverers (Instacart says they are independent contractors). The United Food and Commercial Workers International Union asserts that the food deliverers should also be considered employees.

"The pandemic led to the strike, and the strike led to this opportunity to organize workers all over this country," an Instacart worker told *The Guardian*. "No question the pandemic has opened up a whole new dynamic in the labor movement."

A UFCW organizer said at Whole Foods, Trader Joe\'s, and other supermarkets, the union is "working with activists to engage in rebellion and protest that may lead to a permanent organization and collective bargaining."

The labor movement\'s hopes are running sky high with leaders of organizations that fight for low‐wage workers predicting that the COVID‐19 crisis will change how the public views corporate America and that working people will not continue to accept the way they are treated.

In the meantime, however, according to *The New York Times*\' reporting, some employees contend they have been fired for complaining about their pandemic working conditions. At an Amazon warehouse in Staten Island, N.Y., employees claim they were fired after complaining about working in close proximity to each other during the pandemic. New York Attorney General Letitia James is looking into whether Amazon violated federal worker safety laws and the state\'s whistleblower protections when it fired one worker. Amazon said it respects employees\' right to protest but that those rights "do not provide blanket immunity against bad actions."

In Louisville, an employee at a Trader Joe\'s supermarket said he was fired after he created a Facebook page to discuss working conditions. Trader Joe\'s chief executive officer sent all employees a letter opposing labor unions and calling union organizing "a distraction." A spokeswoman for Trader Joe\'s denied the worker had been fired because of his Facebook post.

Sharon Block, a former National Labor Relations Board member appointed by President Barack Obama, called employers\' response "a continuation of behavior that has become all too common, of employers being willing to use increasingly aggressive tactics to stop unionizing."

There were similar conflicts during the 1918 influenza pandemic. Organizers were attracting employees at steel plants and big industrial companies like General Electric. Local officials, at the behest of big companies, started banning meetings because of the risk of workers infecting one another at such gatherings. GE managed to stall union organizing drives.

The very essence of the National Labor Relations Act---protecting the concerted activity of employees---gives rise to another area of concern for employers. Unfair labor practice charges before the NLRB are often filed by unions but can also be filed by individual employees regardless of their status with respect to union representation. The NLRB has started to receive such charges specifically related to COVID‐19 issues. In one instance, a tea shop is alleged to have unlawfully replaced several employees who organized themselves to negotiate COVID‐19 safety precautions. In another case, a poultry processing plant is alleged to have unlawfully required employees to attend a captive audience meeting that failed to provide for adequate social distancing.

Other NLRB charges have been made where employers are alleged to have used the need to lay off employees because of COVID‐19‐related business shutdowns as a pretext to unlawfully terminate known union supporters. In other cases, employees charge they were terminated because they went on strike about inadequate workplace protection from COVID‐19.

COVID‐19 has also spurred employees who were considering unionization to file petitions for elections with the NLRB. This includes employees of two Missouri health care providers. The Service Employees International Union had been working for more than a year to organize these employees. The submission of a petition for a vote came shortly after the workers had delivered a petition to hospital administrators for hazard pay due to their high exposure risks during the pandemic.

Whether the surge in employee activism will have long‐lasting effects depends in part on how employers respond. Amazon fired four outspoken union supporters and, as mentioned earlier, the CEO of Trader Joe\'s sent employees a letter opposing a union. Some companies have brought in consultants to explain the downside of unionization to employees. Reportedly, one of their strongest arguments is that with the coming recession and so many people out of work, there will be hundreds of candidates to replace the current employees should they decide to vote for a union.

As businesses reopen with the virus remaining omnipresent, employee concerns about it are likely to grow. While health and safety requirements are often at the top of the minds of HR executives in this situation, union‐free employers should be mindful of the NLRA\'s protection of concerted activities. Most protests of the way the employer responds to the virus are protected because they concern the safety of working conditions. Employers are generally in a better position if they consider the threat of unfair labor practice charges before taking any action against employees\' COVID‐19‐related complaints. Such charges can not only cause legal headaches, but they can also provide material to a union looking for a compelling anti‐employer message for anxious employees.
